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INTRODUCTION

Global constitutionalism has entered an age of balancing. Ad hoc balancing has
clearly become the prime focus of constitutional adjudication in many countries
across the globe. In the process of evaluating the constitutionality of legal
arrangements that infringe upon rights, judges routinely weigh the relative importance
of the governmental goal vis-a-vis the extent of harm to constitutional rights. The
centrality of balancing in global constitutionalism can be partly explained by the
expansive notion of rights employed by judges in many liberal democracies: the
definition of rights is wide in scope; rights are not only understood as negative (i.e., as
safeguards against the abuse of power) but also as positive (i.e., obligate the
government to take positive actions to respect and realize the right); and the duty to
respect human rights norms is no longer restricted to the government, but rather
applies to individuals as well. Such an expansive notion of human rights creates a
structural need for balancing, since it increases the number of cases in which rights
collide with conflicting interests. If everything counts in constitutional adjudications,

then everything needs to be balanced.

Ad-hoc balancing, however, stands in stark contrast to the promise of liberalism to
prioritize the right over the good. The special priority of rights is a central idea of

liberalism, denoting the fact that only reasons of special strength can justify the
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infringement of rights.' Liberal theorists and constitutional lawyers thus conceive
rights as "trumps"? or as "shields"® and regard ad hoc balancing as a threat to the
rights regime. Ad hoc balancing is inherently undisciplined, and may therefore fail to

give priority to rights, especially in times of emergencies.*

This paper wishes to suggest a way to minimize the problem of ad hoc balancing in
rights adjudications. Drawing on the rich jurisprudence of the Israeli Supreme Court
from 1950 to 1992, we wish to suggest a doctrinal venue that centers the balancing
process on probability tests. The probability tests aim to set standards with regard to
the extent and the probability of the harm to the state interest that justifies an
infringement of the right. These tests, we argue, should be defined in a manner that
prioritizes rights by demanding that the government show a high probability of risk to

the public interest.

As of its landmark Kol Haam decision, the Isracli Supreme Court has identified types
of collisions between competing rights and interests and set a principled formula
according to which cases must be decided in the future.’ To take political speech as an
example: When political speech collides with public order, the government must
prove that there exists a near certainty that public order will be harmed if the
government refrains from censorship; Conversely, when political speech collides with
the very existence of the State, it would be enough to show a reasonable likelihood

that that interest will be harmed.®

In Part I we present the basic liberal justifications for the priority of rights found in
the works of Dworkin and Rawls. We proceed in part II to present two models of
constitutional rights adjudication, the American model and the German model, and

evaluate their success in prioritizing rights. The American model prioritizes rights

Mattias Kumm, What Do You Have in Virtue of Having a Constitutional Right? On the Place
and Limits of the Proportionality Requirement, New York University Public Law and Legal
Theory Working Papers, Paper 46, 1 (2006)

Ronald Dworkin, Rights as Trumps, in THEORIES OF RIGHTS (Jeremy Waldron eds., 1984), 153
Frederick Schauer, Rights as Rules, 6 LAW AND PHILOSOPHY 115-119 (1987)

Ronald Dworkin, It is absurd to calculate human rights according to a cost-benefit analysis,
The Guardian (May 24 2006)
http://www.guardian.co.uk/commentisfree/2006/may/24/comment.politics

3 H.C. 73/53 Kol Ha'am v. Minister of Interior, 7 P.D. 871 (1953)

Id.; E.A. 2/84 Neiman v. Chairman of the central elections committee for the eleventh Knesset
39(2) P.D. 225 (1985)
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essentially by applying rigorous means-ends tests and tends to be suspicious of
balancing. The German model, on the other hand, guides judges to balance conflicting
rights and interests with a view to advancing humanistic values. In part I1I we argue
that both these models do not sufficiently prioritize rights. The American model, at
least explicitly, does not allow judges to strike down restricting laws where there
exists a perfect fit between means and ends, even if the damage to the right outweighs
the benefit to the state interest. The German model rejects the idea of ranking
constitutional rights above other constitutional interests, and does not provide judges
with clear guidance on how to balance between them. We then move to present our
proposal for a more disciplined balancing which prioritizes rights by combining the
proportionality test with onerous probability tests. In the last part (Part IV) we discuss

several objections that might be raised against our proposal and reject them.
I. THE PRIORITY OF RIGHTS — BACK TO BASICS

I.a. Dworkin's Conception of Rights as Trumps

According to Ronald Dworkin "rights are best understood as trumps over some
background justification for political decisions that states a goal for the community as
a whole."” The most common background justification for political decisions in
western liberal democracies in Dworkin's view is utilitarianism, which he defines as
"the fulfillment of as many of people's goals for their own lives as possible."® Thus,
normally, a political decision will be considered just if it can fulfill more of the
preferences of citizens than any other decision. However, when a political decision
that achieves maximum utility violates rights it will no longer be considered just. The
question then is why should rights be considered trumps and given precedence over
the achievement of maximum utility, and how do we identify those rights that are

entitled to such precedence?

The starting point of Dowrkin's theory of rights is that the government must treat all
people with equal concern and respect. Allegedly, this is also the starting point of the
utilitarian calculus, which gives equal weight to the preferences of each and every

person. Because resources and opportunities are scarce, the aggregate individual

Ronald Dworkin, Rights as Trumps, in THEORIES OF RIGHTS (Jeremy Waldron eds., 1984), 153
8
Id.
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preferences of the community are used to determine how the scarce goods and
opportunities are divided among the people. However, Dworkin shows that there are
cases in which utility calculations will lead to unequal and unjust results. In order to
explain when this might happen, Dworkin distinguishes between two types of
preferences — external preferences and personal preferences. While personal
preferences are people's preferences with regard to the assignment of goods and
opportunities to themselves, external preferences are the preferences the people might
have with regard to the assignment of goods and opportunities to others.” Obviously,
the more hostility there is towards a certain group in society, the more the external
preferences restricting its goods and opportunities will count in the utilitarian calculus

and the less just will the result be.

Consequently, Dworkin's conclusion is that in some instances the use of the utilitarian
calculus to determine government policy will violate the government's duty to treat all
citizens with equal concern and respect. In light of this conclusion Dworkin proposes
a general theory of rights that is aimed at enabling the government to apply the
utilitarian calculus in all instances, except for those instances in which its application
will result in an infringement on the fundamental right of citizens to equal concern
and respect.'’ The distinct rights to certain liberties that we have under this theory,
like freedom of expression or free choice in sexual and personal relations, can be
identified by determining, on the basis of our general knowledge of society, which are
the liberties that society is most likely to try to restrict because of illegitimate external
preferences and assigning to them the status of rights that trump utility based

T
government policies.

RONALD DWORKIN, TAKING RIGHTS SERIOUSLY, 275 (1977). For example, people who are
racist will have personal preferences as to the assignment of goods and opportunities to
themselves, but will also have external preferences as to the assignment of goods and
opportunities to African Americans. Because external preferences are genuine preferences just
as personal preferences are and there is no practical way of distinguishing between them, the
utilitarian calculus will take these racist external preferences into account when calculating the
aggregated preferences of the community. Thus the preferences of racists will be counted twice
— once when counting their personal preferences and a second time when counting their external
preference, thereby assigning more weight to the preferences of some than to those of others
The result will be that African Americans will be assigned fewer goods and opportunities not
because of the abstract aggregate calculus, but because others in the community consider them
less worthy of concern and respect.
A related distinction is Dworkin's famous distinction between principles and policy. According
o to Dworkin rights are principles which will not be overridden by utilitarian considerations.

Id. 277
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Thus, Dworkin's Theory of rights is a procedural one and is based mainly on
suspicion — the suspicion that due to the above stated reasons the political process has
not been fair and consequently there is a need to intervene in the political process in
order to ensure that the resulting legislation respects the fundamental right of all
citizens to equal concern and respect. According to Dworkin, cases in which such
suspicion is warranted are, for example, where the legislation deprives certain groups
of the political rights that they need in order to participate in the political process on
fair terms (e.g., restrictions on the right to vote); when the group that stands to lose
from the legislation is one that has historically been the victim of prejudice or
stereotype and it is therefore likely that these hostile external preferences will be
reflected in the legislation; or in times of emergency.'? In the instances where the
legislation involves harm to such fundamental rights or dissmpowered groups the
courts must subject the legislation to a heightened level of scrutiny, intended to
"smoke out" the government's improper motives.”> Dworkin posits that the limitation
of a right can only be justified if it meets the following three conditions: the limitation
must restrict the right only at the margins and not at its core; the government must
show that absent the limitation a competing right, in the strong sense, would be
abridged; and it must show that the harm caused by not limiting the right will be

substantial enough to justify the violation of the principles of dignity and equality.'*

I.b. Rawls on the Priority of Rights

Rawls' theory of justice, Justice as Fairness, is based on two central liberal
assumptions - that citizens are free and equal and that society should be fair. In order
to be fair to citizens who are regarded as free and equal society should abide by the
following two principles of justice, which "are most appropriate to specify basic rights
and liberties and to regulate social and economic inequalities in citizens' prospects

. 1
over a complete life":"

The first principle of justice states that "each person has the same indefeasible claim

to a fully adequate scheme of equal basic liberties, which scheme is compatible with

Ronald Dworkin, It is absurd to calculate human rights according to a cost-benefit analysis,
The Guardian (May 24 2006)
http://www.guardian.co.uk/commentisfree/2006/may/24/comment.politics

RONALD DWORKIN, SOVEREIGN VIRTUE, 459 (2000)

TAKING RIGHTS SERIOUSLY, supra note 9 at 198-200, 204

JOHN RAWLS, JUSTICE AS FAIRNESS: A RESTATEMENT, 41 (2001)
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the same scheme of liberties for all." This principle is used to design the political
constitution and has a lexical priority over the second, which aims to reduce socio-
economic inequalities.'® Rawls specifies the list of equal basic liberties that are
guaranteed by the first principle of justice. These are "freedom of thought and liberty
of conscience; political liberties (for example the right to vote and to participate in
politics) and freedom of association, as well as the rights and liberties specified by the
liberty and integrity (physical and psychological) of the person; and finally the rights
and liberties covered by the rule of law.""” The basic liberties are those that provide
the necessary political and social conditions for the development and exercise of the

two moral powers of free and equal persons.'®

According to Rawls' theory of justice basic liberties have priority over other interests.
The first principle of justice assigns the basic liberties specified in the list a special
status, which means that they "have an absolute weight with respect to reasons of
public good and of perfectionist values."" Thus for example, a group cannot be
denied equal political liberties in order to prevent it from blocking policies needed for
economic efficiency and growth. Because basic liberties may conflict they must be
restricted for the sake of one or more other basic liberties, so that they fit into a
coherent scheme of liberties, but they can never be limited or denied solely for

reasons of public good.*

Nevertheless, while the basic liberties cannot be limited or denied, they can be
regulated and adapted to the social conditions necessary for their enduring exercise,
and as long as their "central range of application" is secure their regulation does not
infringe the principles of justice.”’ Importantly, Rawls posits that because of the

special status granted to the basic liberties the list of basic liberties should be limited

The second principle of justice states that "social and economic inequalities are to satisfy two
conditions. First, they must be attached to offices and positions open to all under conditions of
fair equality of opportunity; and second, they must be to the greatest benefit of the least-
advantaged members of society." JOHN RAWLS, POLITICAL LIBERALISM 291 (1993)

Restatement supra note 15 at 44

Political Liberalism supra note 16 at 298. The two moral powers are a capacity for a sense of
right and justice (used to judge the justice of the basic structure of society and its social policies)
and a capacity for a conception of the good (used to form, revise and rationally pursue a
conception of the good). Id. at 302

19 Id.
20 Id. at 295
2 Id. 295-296
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to those that are truly essential. This is because "[ W ]Jhenever we enlarge the list of
basic liberties we risk weakening the protection of the most essential ones and
recreating within the scheme of liberties the indeterminate and unguided balancing

problems we had hoped to avoid by a suitably circumscribed notion of priority."*

II. RIGHTS ADJUDICATION AND THE PRIORITY OF RIGHTS - TWO MODELS

In the first part we highlighted some of the basic premises of liberalism regarding the
identification of rights, their priority over interests, and the narrow terms on which
their infringement can be justified. In this part we wish to evaluate two legal methods
for the prioritization of rights. The first prioritizes rights by applying a rigorous
means-ends test; the second does so by guiding judges to balance conflicting rights
and interests with a view to advancing humanistic values. We will illustrate the way
in which each of these models functions by drawing from two influential
constitutional models, namely and respectively — the American and the German
models of constitutional rights adjudication, and then we will evaluate their success in

prioritizing rights.

IL.a. A Strict Means-Ends Analysis i The American model

American constitutional law is based on the assumption that some constitutional
rights are so fundamental that they must not be left to ordinary democratic
processes.” In the US the most fundamental rights are rigorously protected through
the so-called Preferred Rights doctrine. The origins of this doctrine can be traced back
to the famous Carolene Products footnote 4, in which the Supreme Court stated that a
more exacting judicial scrutiny should be applied when enumerated constitutional
rights are in question, and when there is reason to suspect that the political processes
have failed (as in the case of restrictions on free speech and of suspect

. . 24
classifications).

American constitutional law prioritizes rights, first, by narrowly construing them, and

second, by applying a rigorous means-ends analysis. As far as the first method is

2 Id. at 296
= Herbert v. Landon, 441 US 150 (1979).
# United States v. Carolene Products, 304 US 144 (1938).
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concerned, American constitutional law tends to delimit the scope of the rights by
excluding certain activities from that scope (for example, certain types of speech have
been excluded from the coverage of the constitutional right of free speech).
Furthermore, constitutional rights in America are "negative" rather than "positive"
rights, i.e., they do not require the government to act in order to realize them”; and
constitutional rights only bind the government, and do bind individuals.”® As Rawls
noted, in the US taking rights seriously means maintaining a narrow definition and

application of rights.

As for the second method, that of applying a rigorous means-ends analysis, once an
infringement of a preferred right has been identified, the court typically applies a strict
scrutiny test. This test requires the government to show that it has pursued a
compelling state interest and that the means employed are narrowly tailored to
achieve the goal. The "narrowly tailored" requirement obliges the courts to engage in
processes similar to those which courts outside the US engage in when applying the
first two steps of the proportionality analysis — the requirement that the means be
rationally related to the end, and the requirement that the least restrictive means must
be employed. In the US these means-ends requirements are rigorously applied within
the strict scrutiny test, entailing an almost perfect-fit between the means and the ends.
In a sense, the strict scrutiny test serves the purpose of smoking out illicit motives, as
the lack of a tight fit between means and means serves as evidence for the existence of
such motives.”’ In its strongest version the strict scrutiny test would set an almost

absolute bar on governmental actions infringing on the preferred rights. As Prof.

» Harris v. MacRea, 448 U.S. 297, 316 (1980). (“Although government may not place obstacles
in the path of a woman's exercise of her freedom of choice to terminate her pregnancy, it need
not remove those not of its own creation.”)

2 Lugar v. Edmondson Oil Co., 457 U.S. 922, 936 (1982). An exception to this rule can be found
in Shelley V. Kraemer 334 U.S. 1 (1948) (the Court will not enforce a racist restrictive covenant,
as courts' decisions constitute "state actions").

7 Cass Sunstein, THE PARTIAL CONSTITUTION, 31 (1993) ("Heightened scrutiny involves
two principal elements. The first is a requirement that the government show a close connection
between the asserted justification and the means that the legislature has chosen to promote it. If
a sufficiently close connection cannot be shown, there is a reason for skepticism that the
asserted value in fact accounts for the legislation. The second element is a search for less
restrictive alternatives—ways in which the government could have promoted the public value
without harming the group or interest in question. The availability of such alternatives also
suggests that the public value justification is a fagade.")
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"e

Gunther has so famously put it, the strict scrutiny test is "‘strict’ in theory and fatal in

fact"

The priority given to the preferred rights under the strict scrutiny test does not involve
balancing, at least not explicitly. In the US balancing often carries with it an anti-
rights connotation and is associated with ways to reduce the absolute protection of
rights provided by the American constitution.”” As Schauer explains in the context of
the debate over the protection of free speech: "For the absolutists in this debate, what
was wrong about balancing was not anything structurally problematic about the idea
of balancing, but rather the worry that in the actual balance free speech interests
would be balanced too lightly and countervailing interests would be balanced too
heavily."*” Consequently, balancing in the US is suspect, and it is not perceived as the

appropriate mechanism to prioritize rights.

Nevertheless, it is questionable whether a means-ends analysis, even when rigorously
applied, is sufficient to ensure the priority of the rights. Taking rights seriously means
that even when there is a perfect fit between the means and the compelling state
interest, we will still want to override the state interest when the harm to the right
exceeds the benefit to the state interest. Indeed, a closer reading of the American strict
scrutiny case-law reveals that in many instances judges are implicitly engaged in a
sort of cost-benefit analysis when inquiring whether less restrictive means are
available. This sort of balancing however is undisciplined and not transparent, as no
explicit doctrinal venues exist within the scope of the strict scrutiny test that can guide

judges how to engage in balancing.

® Gerald Gunther, The Supreme Court, 1971 Term i Foreword: In Search of Evolving Doctrine

on a Changing Court: A Model for a Newer Equal Protection, 86 HARV. L. REV. 1, 8 (1972).
Moshe Cohen Eliya and Iddo Porat, American Balancing and German Proportionality: The
Historical Origins, available at http://papers.ssrn.com/sol3/papers.cfim?abstract id=1272763
(providing an historical account of the anti rights attitudes towards balancing in the United
States. Balancing was developed in the U.S. in the early twentieth century to limit rights
accorded absolute protection by the Lochner Court).

Frederick Schauer, Freedom of expression adjudication in Europe and the United States: a case
study in comparative constitutional architecture, in EUROPEAN AND US CONSTITUTIONALISM 49
(Georg Nolte ed., CUP, 2005)

29

30
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IL.b. Balancing — The German Model

The German conception of rights can only be understood within Germany's unique
historical and cultural context. Germans reject the atomized conception of the self and
emphasize the embeddedness of the individual within the community.®’ The German
polity is conceived as a union of people who have a shared system of values and
endeavor to promote them. Within this organic conception of the state the binary
distinction between rights and interests is rejected. It is assumed that all organs —
individuals and institutions alike — share the same values and aim at realizing them in
an optimal manner. Thus, in Germany rights are not conceived as trumps or as
shields,’ and they are not inherently distinct from other constitutional interests and
values; they all derive from the same constitutional framework.>® In short, rights as
well as other constitutional values and interests are all principles, or to use Alexy's
term — requirements for optimization. Since these principles may of course collide, it
is the task of the judiciary to interpret the constitution in a manner that harmonizes

these conflicting principles and optimizes their realization.>

Although human dignity is considered to be the supreme value of the German Basic
Law, all other constitutional rights are considered to have the same legal status and
there is no ranking of rights, of the sort inherent in the American Preferred Rights
doctrine.* Thus, for example, in the Lebach decision the Federal Constitutional

Court (FCC) addressed the question whether a television station can broadcast a

3 Accordingly, in 1954 the Federal German Constitutional Court (FGCC) ruled that: "[t]he Basic
Law’s idea of man is not the idea of an isolated sovereign individual; rather, The Basic Law has
decided the tension between individuals and society in favor of the individual being community
related and community bound — while not touching its intrinsic value".

Mattias Kumm, What Do You Have in Virtue of a Constitutional Right? On the Place and Limits
of the Proportionality Requirement, in LAW, RIGHTS, DISCOURSE: THEMES OF THE WORK OF
ROBERT ALEXY (S. Paulssen, G. Pavlokos eds., 2007).

3 In the Southwest Stateccase (1 BVerfGE 14, 1951), the Court first set the "unity of values"
principle and held that "every constitutional provision must always be interpreted in such a way
as to render it compatible with the fundamental principles of the constitution." Also see

Dieter Grimm, Proportionality in Canadian and German Constitutional Law Jurisprudence, 57
UNIV. OF TORONTO L.J. 383, 391 (2007) (While in Canada the rhetoric is that rights are the rule
and limitations are the exception, no such rhetoric exists in German case laws, as limitations of
fundamental rights represent the normal state of affairs).

Grimm, id, at 394 ("The Constitutional Court does not recognize a hierarchy among the various
fundamental rights"). Also see E. Klein, “Preferred Freedoms-Doktrin und deutches
Verfassungsrecht" in Grundrecht, Social Ordnung und Verfassungsgerichtsbarkeit: Festschrift
fur Ernst Benda zum 70 Geburstag (E. Klein, Hrsg., 1995) 135, 130-139 (rejecting the
suggestion to apply same doctrinal mechanism as the American Preferred Rights doctrine in
German constitutional law).

32

34

35

10
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documentary exposing the sexual orientation of a prisoner about to be released.’® The
Court emphasizes in this case that it would not use an abstract ranking of the
competing rights. Instead, it balanced ad hoc the extent to which the broadcast would
harm the right to privacy and the extent of the harm to free speech that would ensue
from a prohibition on any reference to the prisoner's sexual orientation in the
program. The Court found in Lebach on balance that such a prohibition better

promoted the supreme value of human dignity and was therefore justified.

In Germany the primary focus of constitutional rights adjudication lies not in the
means-ends prongs of proportionality analysis (rational connection between means
and ends; and least restrictive means), but rather in the last prong — proportionality in
the strict sense (PSS), which as mentioned, centers on ad hoc balancing.’” In view of
the empirical difficulties in assessing means-ends connections, the FCC tends to defer
the government at that stage.>® Consequently, constitutional analysis in Germany
routinely reaches the last prong of the proportionality test — PSS, in which the court
asks which of the competing rights and interests better advances the underlying values

of the German constitution, and most notably the paramount value of human dignity.

This approach has two principal advantages as compared to the American approach.
First, analytically, it seems that in order to prioritize rights it is necessary to add a
balancing test even after the restricting law has successfully passed the means-ends
test. In other words, taking rights seriously requires judges to strike down laws that
severely restrict rights even where a perfect fit exists between means and ends.
Second, the German approach is more transparent and thus more judicially sincere
than the American approach, as balancing is conducted explicitly and not implicitly in

the means-ends stage of analysis.

Despite these advantages, we find the German approach problematic in two main

respects. First, from a democratic standpoint, it is more legitimate for judges to

36 35 BVerfGE 202 (1973)

3 Grimm, supra note 34, at 393 (stating that "the most striking difference between [Canada and
Germany] is the high relevance of the third step of the proportionality test in Germany and its
more residual function in Canada").

3 Grimm, at 390 referring to the Kalkar case, BVerfGE 49, 89 at 130 (1978), where the court
refused to substitute judicial opinion for political ones in cases involving the risks of atomic
energy plants.

11
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engage in fact-finding than to be involved in the value judgments that are an
indispensible part of the process of balancing. It seems that the German constitutional
analysis shifts too quickly into the stage of balancing, renouncing the benefits of the
carlier stages.” Secondly, and more importantly, ad hoc balancing of the sort
conducted by the German courts in the PSS stage is undisciplined and may be used by
judges to water down the idea that rights have a priority over conflicting interests.
This problem is particularly acute in Germany, as the FCC employs expansive notions
of constitutional rights. The Court went as far as to consider even trivial interests such
as riding horses in the forest, feeding pigeons, smoking marihuana or the permission
to import a certain breed of dogs, as interests that should be protected as constitutional
rights.*® Because rights are so broadly defined; because they also possess a protective
function (i.e., viewed also as positive rights); and because they are also applied in
private law; the German model of rights adjudication is a model in which "everything
counts" and everything is balanced. Hence, undisciplined ad hoc balancing plays a

much more central role in Germany than in the United States.

It seems that the German model trusts judges to conduct balancing in a systematic,
coherent, and disciplined fashion. German judges are instructed to engage in a sort of
balancing that promotes the humanistic values of post-WWII Germany, most notably
the value of human dignity. However, one could argue that such guidance functions
primarily on a rhetorical level rather than on a doctrinal one, as the FCC has never

defined the exact meaning of the vague value of human dignity.*’

¥ As Grimm states, in Germany the government has only to prove that the objective the restrictive

law pursues is a legitimate one. As noted above, the Court is also deferential toward the
government in assessing the means-ends nexus.
40 Mattias Kumm,Wh o 6s Afraid of the ®DnalightsasCrncidesandt ut i on? C«
the Constitutionalization of Private Law, 7 GERMAN LAW JOURNAL 341 (2006).
Human dignity is an abstract value that can accommodate both libertarianian and
communitarianism. Thus for example Nozick draws the atomized concept of the self from
Kantian concept of human dignity, and communitarian associate the notion of the embeddedness
of the person with the value of human dignity. It seems that the FCC seems to prefer the more
communitarian understanding of human dignity. See 4 BVerfGE 7, 15-16 (1954) ("The Basic
Law’s idea of man is not the idea of an isolated sovereign individual; rather, The Basic Law has
decided the tension between individuals and society in favor of the individual being community
related and community bound").

41

12
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III. PRIORITIZING RIGHTS — A PROPOSAL

Until now we have discussed the advantages and disadvantages of the two existing
models — the American categorical model and the German proportionality model. We
have argued that the American categorical model with its emphasis on categorical
tests has the advantage of giving certain rights a categorical priority as well as of
restricting the discretion of judges and ensuring that similar cases will be treated alike.
However this model has the disadvantage of not taking rights seriously enough,
because it restricts itself, at least explicitly, to a means ends analysis, thereby
affirming the infringement of rights even where the damage done to the right by the
restrictive law exceeds the advantage to the state interest. Conversely, the German
proportionality model has the advantage that it does allow the Court to strike down
restrictive laws when the damage that is caused to the right exceeds the benefit to the
state interest. Nevertheless, it has the disadvantage of not taking rights seriously
enough, by not giving any a priory priority to rights. By defining rights too broadly
and by giving the judges a wide discretion in balancing rights and interests and in
determining their respective weights, this model creates a risk that judges will not
give priority to rights (especially when almost any individual interest is perceived as a
right), and that different judges might reach different results when balancing similar

rights and interests.
I11.a. Balancing in times of Emergencies: The Family Reunification Case

While the risk that proportionality analysis will fail to take rights seriously always
exists, it is particularly high in times of emergency, in which there is a human
tendency, shared by all, including judges, to shift the focus from the protection of
individual rights to the protection of the public interest. A good example of the
problematic results of the application of standard proportionality tests in times of
emergency can be found in the judgment of the Israeli Supreme Court in the family
reunification case. In this case the constitutionality of an amendment to the Israeli
citizenship law which prohibited almost all family reunification of Israeli citizens

with Palestinian residents of the occupied territories for security reasons was

13
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challenged.*” Because most, if not all, Israeli citizens who seek family reunification
with Palestinian residents of the occupied territories are Palestinian Arab citizens of
Israel, the petitioners claimed that the amendment violated the fundamental rights of
the Arab citizens of Israel to family life and to equality, and that it was therefore

incompatible with the basic law: Human Dignity and Liberty and should be annulled.

The Israeli Supreme Court had to examine whether the infringement of rights caused
by the challenged law was within the bounds of the limitations clause of the Basic
Law, which allows an infringement of the rights protected by the Basic Law if the law
causing the infringement is, inter alia, proportional. An important difference between
the two principal opinions of the court, written by justices Barak and Heshin, revolved
around the application of the third prong of the proportionality test — PSS (the
balancing prong). While Justice Barak and the five justices who concurred with him
felt that the test was not met and that the damage to the rights caused by the
amendment to the law exceeded the benefits to the state interest, Justice Heshin and
the four justices who concurred with his opinion thought that the benefits to the

security interest of the state exceeded the damage to the individual rights at stake.*

Justice Heshin's opinion, we believe, exhibits both of the failings of the German
proportionality model — it fails to distinguish properly between rights and interests,
and it fails to give any priority to individual rights over state interests. The opinion's
first failing is that it presents the conflict between the state security interest and the
individual rights to family life and to equality as a conflict between two sets of rights
— the right to life and to personal security of Israeli citizens on the one hand, and the
right to family life and to equality of the Arab minority in Israel on the other, thereby

skewing the balance in favor of the former.**

2 The amendment was a result of a series of deathly terrorist attacks in Israel carried out by

terrorists who came from the occupied territories and its stated purpose was to protect the
security of the state.

While six justices felt that the law did not meet the proportionality test only five of them were of
the opinion that it should be struck down. Justice Levi, the sixth justice, felt that the legislature
should be given an opportunity to amend the law.

While the right to life and personal security is at stake only when there is a specific threat to an
individual or to a specific group of people, when the threat is a general threat aimed at the entire
population, as in the case at hand, it is the state interest in security which is at stake, and which
should be balanced against the right to family life and to equality of the minority. The
juxtaposition of the individual right to family life and to equality with a general right to life and
to personal security provides justification for the infringement of the former, because the right to
life is the most fundamental right

43
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The second failing in justice Heshin's opinion, which is more important for the
purposes of this article, is that he authorizes a blanket restriction on the rights of all
Israeli Arabs citizens seeking family reunification with Palestinians from the occupied
territories, despite the fact the overwhelming majority of them pose no security risk at
all. 45 The notion of human rights requires that the rights of each individual be
restricted only on the basis of an individualized assessment. This explains the fact that
many liberal democracies prohibit racial profiling and statistical discrimination. The
individual assessment entails a certain degree of probability that the specific
individual poses a risk to the state interest. While this fundamental truth is seldom
overlooked when the individual rights at stake are those of members of the majority, it
is often overlooked when the individual rights at stake are those of members of the

minority.*

Conversely, Justice Barak, balancing the exact same rights and interests and on the
basis of the same data, reached the opposite conclusion, namely, that the damage to
the rights to family life and to equality was greater than the benefit to the state interest
in security and that therefore the act was unconstitutional and should be voided. These
contradictory results demonstrate the typical problem of balancing tests — that they are
undisciplined and that they give wide discretion to judges which might be used to
water down constitutional rights. As this example shows, this danger is very real in

times of emergency.

4 The data provided by the state showed that out of around a hundred and thirty thousand

Palestinians who were brought into Israel by their Israeli spouses through family reunification
only 26 at most have even been suspected of various degrees of involvement in terrorist attacks.
No charge has been filed against any of them. See sec. 13 to justice Procaccia's decision.

40 If we strictly follow the reasoning of Justice Cheshin, and apply it to auto-travel, then the right

to life of the hundreds of people saved every year ought to outweigh other people's interest in
the convenience of auto-travel. Despite this, the chances of such a law being enacted are next to
none. Why then is such a law not accepted while the law preventing family unification is? It
seems to us that the reason for this is that a law preventing people from traveling in cars would
cause significant harm to our freedom of movement. Whereas, in the case of the Citizenship
Law, the cost of maintaining security is born entirely by others — Arabs. This is a classic
example of a situation in which it is justifiable to remove the balancing of conflicting interests
from democratic forums to judicial forums, but also to ensure that the judicial forums
themselves are obligated to carry out a disciplined balancing that maintains the priority of rights.
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II1.b. Using Probability Tests to Prioritize Rights: An example from Israeli Law

How can such undisciplined balancing be avoided? we want to suggest here an
approach that reduces the problems inherent in undisciplined balancing but still
maintains the core benefit that balancing has over means ends analysis for the
protection of rights. As noted only balancing provides the doctrinal venues for judges
to strike down laws that severely damage rights even when there is a perfect fit

between the means the government uses and the ends it pursues.

The third prong of the proportionality test (PSS) is notoriously hard to discipline.
Although this is not often acknowledged, it seems that the process of balancing is
centered on questions of probability. As Choudhry has recently observed in the
context of the Canadian Charter of Rights and Freedoms (when evaluating the legacy

of the Oakes decision):

"Who should bear the risk of empirical uncertainty with respect to
government activity that infringes Charter rights? This has become

one of the unarticulated yet central questions in Charter litigation."*’

The relationship between the probability of harm to the state interest and the
protection of rights has been extensively dealt with by the Israeli Supreme Court. We
want to build on its rich jurisprudence in the matter in order to propose a methodology

that centers the balancing process on probability tests.

We will briefly present below several examples of how the Israeli court has used
probability tests in rights adjudication in order to create disciplined tests and
guarantee the priority of rights. Our aim is only to draw on the methodology of the
court in using probability tests in human rights adjudication, and not to suggest that
the substantive tests applied in each case are necessarily the appropriate tests for the

type of conflict at hand.

In its landmark Kol Ha'am decision the Israeli Supreme Court has set the doctrinal
basis for the prioritization of rights through the use of probability tests.** In this case

the Minister of Interior has issued a warrant suspending the publication of a

o Sujit choudhry, So what is the real legacy of Oakes, 524

8 H.C. 73/53 Kol Ha'am v. Minister of Interior, 7 P.D. 871 (1953)
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newspaper which published an op-ed against the Israeli government. The warrant was
issued according to an act authorizing the minister to suspend publication if anything
published in the newspaper was "likely to endanger the public peace".* The main
question before the court was how to interpret the term "likely". The court rejected the
Minister's contention that even a small likelihood will suffice. It held that in a
democracy the government can only restrict the freedom of speech if it can show that
there is a high probability, defined as a near certainty, that the continued publication
of the newspaper will harm the public peace.™ In later cases the court further clarified
the test, requiring a near certainty that absent the restriction of the right severe harm
will be caused to the state interest.”’ The near certainty test has become the

mandatory test for adjudicating conflicts between freedom of political speech and the

state interests in public peace and in national security.’>

However, while the Israeli court found the near certainty test suitable for adjudicating
certain types of conflicts, such as the one between freedom of political speech and the
state interests in public peace and national security, it found that other probability
tests were more suitable in adjudicating other types of conflicts. For example, the
court ruled that when there is a conflict between the freedom of speech on the one
hand and the state interest in maintaining impartial legal proceedings (sub judice) on
the other, there should be only a reasonable likelihood that the impartiality of the
legal proceeding will be damaged, in order to justify a limitation on free speech.’

Again, this has become the standard rule for this type of conflict.

Finally, in very rare instances the court found that even a remote likelihood of harm to
an important state interest was sufficient to justify restrictions on rights. Thus, the
court held that when a political association was formed for the purpose of destroying

the state, even a remote likelihood that the association will harm the interest of the

¥ 1d. 873-874

% 1d. at 892

! H.C. 680/88 Shnitzer v. The Military Censor 42(4) P.D. 617 (1989)

2 Another type of conflicts in which the court ruled that the proper test is the near certainty test is
the conflict between the free exercise of religion on the one hand and the state interest in
national security and the public peace on the other. H.C. 292/83 Ne'emnei Har HaBait v. Chief
of Jerusalem Police 38(2) P.D. 449 (1984)

3 H.C. 696/81 Azulai v. State of Israel 37(2) P.D. 565 (1983). A similar test of reasonable
likelihood is applicable in cases of conflict between the right to run for public office and the
state interest in its continued existence as a Jewish and democratic state (E.A. 2/84 Neiman v.
Chairman of the central elections committee for the eleventh Knesset 39(2) P.D. 225 (1985))
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state in its continued existence was sufficient to justify restricting its right to

associate.”

The Israeli experience shows that the degree of probability of harm to the state
interest that the government is required to prove is determined by the following three
factors: the importance of the right, the importance of the interest, and the extent of

harm to the interest.

It is important to note that in Israel once the Basic Laws on Human Rights have been
adopted in 1992 the probability tests have been largely set aside and replaced by the
conventional proportionality test. In Israel, just as in Germany, the proportionality test
is centered on the third prong (PSS) which as already mentioned suffers from the
problems inherent in ad hocery.”> We think that it is unfortunate that the Israeli
Supreme Court has not yet integrated the probability tests into the framework of the
proportionality test and we want to suggest that the proper locus for situating the

probability test within the proportionality test is the PSS.

The process of balancing that takes place in PSS requires the weighing of the benefit
to the state interest against the harm to the right. On the interest side of the scales one
should weigh the importance of the state interest times the harm to the interest times
the probability that the harm will occur if the right is not restricted. On the right side
of the scales one should weigh the harm to the right times the importance of the

right.”

Our suggestion is to use the methodology of the probability tests in order to discipline
the PSS. Our purpose is to guide judges to set stringent conditions for limitations on
rights, such as requiring a high probability that the state interest will be significantly

harmed, in order to justify an infringement of rights. Basically, our suggestion is to

> H.C. 253/64 Jiris v. Superintendent of the Haifa district, 18(4) P.D. 673 (1964). A similar test
was later applied in order to prevent a political party formed by the same group of people from
participating in the general elections E.A. 1/65 Yardor v. Chairman of the central elections
committee for the sixth Knesset, 19(3) P.D. 365 (1965). It should be stressed that to the best of
our knowledge these are the only cases in which the court used this highly deferential test, and
we therefore believe that they should be understood as exceptions to the rule.

*  Beit Sourik, Adalah.

36 Usually rights adjudication is conducted after the right has already been infringed and therefore
the question of the probability of the harm to the right is irrelevant in the process of balancing.
In exceptional cases (e.g. environmental cases) the alleged infringement has not yet materialized
and the question of the probability of the harm to the right might therefore arise.
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insert tests such as the American "clear and present danger" test or the Israeli "high
probability" test into the third prong of the proportionality test, and thus to reduce the

problem of ad hocery and turn balancing into a test that reflects the priority of rights.

It should be noted that the probability test does not cover all the components of the
balancing process in the PSS. The probability test covers the importance of the state
interest and of the rights, the probability that the state interest will be harmed absent
the government restriction, and the extent of the harm to the interest. However, this
test does not cover the extent of the harm to the right caused by the restriction. In
most instances, we believe, applying a rigorous probability test will ensure that the
right is restricted only in those cases in which the benefit to the state interest exceeds
the harm to right. Nevertheless, within the confines of the PSS the judges retain the
authority to strike down laws that harm the right more than they benefit the state
interest, even if they pass the probability test.

We think the combination of the proportionality test with the probability test provides
a framework that ensures the priority the rights by turning the rights adjudication
process into a doctrinary and transparent process. To summarize: after the court has
determined the right has been infringed and that the purpose of the restriction is a
legitimate one, the court should ask the following questions: First, Is there a rational
relationship between the law and the interest the state is trying to achieve; Second, are
there any less restrictive means for obtaining the government purpose in full. These
first two steps serve to filter out superfluous government restrictions and to smoke out
illicit motives. Third, the court should ask, is the law proportional in the strict sense
(PSS)? At this stage the court should determine a set of probability tests, taking into
account the importance of the rights and of the competing state interests. These
probability tests will serve as guiding precedents for judges in future cases and will
ensure a more disciplined balancing process. In cases of severe harm to the right, the
court may proceed to balance the benefit to the state interest against such harm to the
right and conclude that despite the fact that the restriction has passed the probability
test it is unproportional and thus unconstitutional. Our suggestion, we believe, ensures
that this last step of the proportionality analysis fulfils its goal to add extra protection
to rights.
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IV. DEFENSE

In this part we will respond to several lines of criticism that might be leveled against
our proposal. The first important criticism that might be raised is that our suggestion
is exposed to the same problems that our article intends to solve, namely, the problem
of the undisciplined balancing that takes place in the last prong of the proportionality
test. This is because our suggestion allows judges to balance between the harm to the
right and the benefit to the state interest, even after the government restriction

withstood the probability test, thereby defeating itself.

Indeed, we recognize that our suggestion does not completely resolve the problem of
undisciplined balancing. However, we believe that our suggestion significantly
reduces the number of cases in which courts will need to use ad hoc balancing, for the
following two reasons: first, in our proposed framework balancing is only residual. It
is only applied after the restriction has passed a disciplined and rigorous probability
test. In this sense our suggestion gives priority to rights at least in all the cases in
which the harm to the interest absent the restriction does not meet the probability test.
Second, balancing, according to our suggestion, will only be applied in cases of

severe harm to rights. >’

The second, analytical, line of criticism, raises a question regarding the proper locus
of the probability test within the process of constitutional rights adjudication. It may
be argued that instead of situating the probability test within PSS it should be
integrated in an earlier stage, that of determining whether the objective of the
restriction is legitimate. Supporters of this argument will rely on the landmark
Canadian Oakes decision in which the court ruled that the objective must be "of
sufficient importance to warrant overriding a constitutionally protected right or

freedom">®

. This requirement can be understood as demanding that the importance of
the objective must be measured against the importance of the right™. Proponents of
this critique will claim that there are analytical similarities between the probability

test and the "sufficiently important objective" test and that therefore the former should

57 There is another way to avoid ad hoc balancing, which is to apply an absolute ban on any

infringement of the core of the right. Although it is indeed notoriously difficult to define the
core of rights, this doctrine enables judges to strike down restricting laws in extraordinary cases
in which the right is being stripped of its essence.

> R. v. Oakes, 1986 CanLlII 46 (S.C.C.), section 76

59 BEATTY, CONST. LAW IN THEORY AND PRACTICE, 1995, pg. 149
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be integrated into the latter. According to this critique the importance of the objective
of the government should be measured according to the probability of harm to the
state interest and the degree of the harm. Only when the government can show that
there is a certain probability of harm absent the restriction, can its objective be
considered of sufficient importance. Thus, for example, proponents of such an
approach will claim that the restriction on the rights of the plaintiffs in the family
reunification case does not serve a sufficiently important objective because the
probability of the harm to state security is low. If the government's objective is to
avoid any risk, however remote, to national security, whatever the consequences for
human rights are, then this cannot be considered a legitimate objective in a democratic

society.

We reject this line of criticism and think that inserting the probability tests into the
"sufficiently important objective" test is methodologically flawed. We think that the
proponents of this approach determine whether the objective is sufficiently important
by applying a too low level of abstraction. It is debatable at what level of abstraction
judges should determine the importance of the objective. A too high level of
abstraction makes it easier for the government to mask illicit motives. A too low level
of abstraction causes a methodological problem as the two distinct stages of analysis
(the importance of the objective and proportionality of the means) collapse into one
stage, obscuring the logic behind each of the separate stages. Just as an example, the
insertion of the probability tests into the examination of the importance of the
objective makes the first prong of the proportionality test redundant. It is hard to
imagine a case in which the restricting law meets the probability test and yet has no
rational connection to the objective. Thus, it is our contention that the low level of
abstraction that the probability test represents is unsuitable for this stage of the

constitutional atnalysis.60

A third, institutional, objection to our proposal, is that it is very hard for judges to
engage in risk management of the sort inherent in the probability tests. Thus, there is a
concern that because judges are ill equipped to assess risks they will defer to the

government's assessment regarding the probability of the harm to the state interest.

60 See e.g., Dagenais v. CBC, [1994] 3 S.C.R. 835 (noting that the difference between the
objective stage and the PSS is that while in the former the government interest is evaluated in
the abstract, in the latter the actual salutary effects of the restriction are examined) also Fallon.
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One could argue that by focusing the proportionality analysis on probability tests
rather than on ad hock balancing our suggestion compels the court to take on a task it

is least equipped to deal with.

It seems to us that this criticism fails for two reasons. First, judges have developed
institutionalized skills in fact-finding and causation analysis; skills which are required
in order to make an effective evaluation of the means used for the realization of
declared goals.®! Furthermore, courts can be more objective than the government in
assessing facts. As Dieter Grimm recently opined: "Governments tend to invoke the
grand values when it comes to fighting terrorism, and they paint gloomy pictures in
order to justify extraordinary means. Courts operate from a certain distance, do not
have to look to the next election, and can employ a more sober view."®* Secondly, and
relatedly, sometimes governments use exaggerated predictions to mask illegitimate
motives, such as racism or silencing public criticism. The probability test may serve
as an important tool for uncovering illicit motives and improving transparency and

governmental accountability.

Finally, one may still argue, as did the Canadian Supreme Court Justice La Forest,
that if we set high evidentiary standards when requiring governments to justify
restrictions on rights, this "could have the effect of virtually paralyzing the operation
of government".*> Obviously, setting high evidentiary standards, such as the near
certainty test or the clear and present test, will restrict government actions. However,
because our suggestion sets the highest probability standards only where the most
fundamental rights are concerned, its impact on governmental actions will be
relatively small. As far as fundamental rights are concerned, even if the price for their
protection is encumbering the government, this is a price that any liberal democracy

that aims to take rights seriously must bear.**

o1 ELY, DEMOCRACY AND DISTRUST, 102-103 (1980), BEATTY, THE ULTIMATE RULE OF LAW, 169-

172

Dieter Grimm, Civil Liberties in an Age of Terror: How to Balance Freedom and Security,
Spiegel Online (April 26, 2007).

Choudhry 525 quoting La Forest in RIR-MacDonald — in the context of banning advertisements
for tobacco products

To quote Dworkin: "The 20th-century tyrannies have taught us that protecting the dignity of
human beings, one by one, is worth the increased discomfort and risk that respecting human
rights may cost the public at large." Ronald Dworkin, It is absurd to calculate human rights
according to a cost-benefit analysis, The Guardian (May 24 20006)
http://www.guardian.co.uk/commentisfree/2006/may/24/comment.politics
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